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TO:. HONORABLE'MAYOR AND CITY COUNGIL DATE: April 7, 2009

FROMs FUBLIG'WORKS DEPARTNENT ITEM NGt 47
WARDYT

SUBJECT: FIRST AMENDMENT TQ SETTLEMENT, RELEASE AND INDEMNIFIGATION

AGREEMENT/AND FIRSTAMENDMENT 'TO GN-SITE ESCROW AGREEMENT

WITH: ROHR, INC. TO ADDRESS ENVIRONMENTAL GONDITIONS AT
AGRICULTURAL PARK,

ISSUEY

The-Issue for Gity Sounail aonsideration. Is approval of thia: First Anjendrient to'the Settlement,
Release; and Indemnification Agresnient and fhe: First Amendment o 1he OrieSite, Eséiow
Agreement with Rohr Ing; The Clly Gouncll approved the Agreements-on April44, 2006 tofurlher
the'Gity of Riverside's:efforts fo-addréss ¢ nvironimientalisorditions on and-off the Agrictitural Park:
site.. The-First Amendmients woild extend the-term-of-the. Agreerments by fivé (5) years fhrough
April 1, 2014 ' ‘ h

RECOMMENDATIONS:

That thie Glty Souncl;

1 App?ﬁﬁaé—iﬁéﬁifétAmeﬁﬁfﬁemi@‘%ﬁeﬁetglgméﬁt}.R‘éléésé;.'a__héf1iﬁdémhiﬁca{ieﬁfﬁgféemen’t’~
and the First Amendmenttathe On-Site Estrow Agreement with Rohrnie; and

2 Authorize itie-Cilty Mahager, or His-désiarise, to exeoute theshmendinents and any and 2l
dogumentsigeessary ol coniply with the ternis:of the Amsndnrents,
BACKGROUND:

The: Ag
reide,

ar{FRA)BY Gity. Council #2167 on-April 8, 2008; contained &
mént Plant)operated by variotis:entities from. approximataly 194201
' disgavered the: presence yohlarinated biphenyls:(PGBS) In the abard
Liacilllies, debris and solls on.anid around the'Ag:-Park Sit, “Thé Gily charastarized
round the site for PCBS..

fioultural Parls (Ag Park), formerly awned by the: Gty and transferred to-the Frfonds:of

sardoried

ab

sence of polyshiarineted biphen

| da
FRA 5. contragtually” obligated 1o remediate: the: site trder the oversight of fiie Califorala
Environmental Protection Agency. Depariment of Toxio, Gontrol 8 ubstances (DTSC), The Cily Is:
working with DTSE: to-datermirie if there.are any offsite matterstequifing remediation
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o7 Bewfemdnt dgregainl $ Page 2

The Clty conducted an investigation to. identify potentially responsible

PCBson anidatound the Ag Park, The intertt of the nvastigation Wi to-obtain evidence that viouid
dif lly responsible parties fjable fop their share of the PGB remediation
costs and ofher damages, Under the Compishensive Environmental Resgorisibility and
Reimbursement Liablily: At of 1980; a5 amended CERCLA, and othsr applicable fedsial arid state.
laws, Riverside:is entitled-to oblain telimburssment and dariages for the ‘cost of PGB remediatiory

assistthe City fiv holding potentla

from poteritially responisible parties,

Duririg the Investigation, itbecams knowr to theSity that Rofi Ing; used POBs 4t ity siteduiing the . |
time the sewer’plant was Iy operation, Althotigh Rohr has-detlared tis riof yesponsible forthe
PCBs now at the Ag Park, fhe: City and Rohr antered Info @ Se :
entyfor the purpose of settling potential elaims, demands, and

IndemnificativhiAdreemant [Agresrn

caises of action (adifiinistraiive, judicial, of-othenwise) between them with respect to thasite and %\/(
PECB.contamifialion migrating from the'site t6 off:siteand I order ts avoid thie sXpBrise, uncertalnty,

sor ya

arid. delay -of litigation! The key proyisions of the Agresnient -are. cantainsd- i Table: 4. Tha

Agreement was: approved by the City:Coungil.on Aprli 19, 2008, The-
Intoan On-Site Escrow:Agraementtor R
ascount:

The timiigf for performanc Lnder ihe Agreement complemenisd the First-Ameridment to-ths

Exchange, Digposif]
FRA, Vdn Buren Gol
Gouncit-on April 44, 20
the Ag Parcelwithi {
complets remadiati

enter, LLG; énd Riverside Gatewsy Plass,

site.and provide:a NFA lefter within three

executfon date (April 11, 2006) sonstituled grourits for termination of tis Gh-sit

Agragmehit eltidingthé tetur of funds Jiy The sserow atbountts Roh

:uéftﬁq:ihﬁ;%f'iiﬁéaﬁgn’ffi@.dﬁQQQ'?t’l.%i‘;ﬁ3.%-5??&!.‘%35;9{1’1%#%‘g@gm%ﬂtéﬁd:ttﬁﬁi

twobhased Protess.: I gonhection with the phased cleantipof the Ag Park.a Second Ane
tothe Developritent Agreement was approved by the Gity Gounail 61 February 17, 2608,

Due'to the delay in FRA's téan urefthe Ag PAK.cafised by thetlawstit, arid given the fact that
in acdordance with the: Second-Amendment fo the-
hi proposs 1 amerid the Agrésment and the Esorow

FRA Is moving shead:with-site remediation

Dayelopment Agregment, the Bify a
Agrésmant to alsoiéxtend thair fers. -

slirthec

") e F .2 e . }{
the Escrow Agresmerit with Rohrtereflect he new-remediation Uine fra :
Amendmentswould:extand he Yerny 6 thie Agisement and Oni-Site Eserov Agiegment by five {5)

yaars thiGughiApril 14, 2074;
FISCAL IMPAGTS |

e

acoplable for thassuance of & On- e Aotic )
sits romediation required by BTSC, i-any, andits associated:cost
issuarics:of an Off-8its No Furthisr Actlor Leltsr,
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‘partles for the presence-of

ohr {8 deposit their share oF fhie cleaniup costs fvan ssciow

fion.an d Development Ageeement {DevelopmentAgreement) betwesn the ity

08, “The First Ameridniont required FRA; with DTS
{3) years of the First Amendment effective:

Ha e ganon Tied against the Development Agresment and tract maps associated thirewith,
FRAwas-delayed by:agprodmately twenty (20} mionths in pétforniirig.the remsdiafionof the AG
Park, On September 10, 2008, FRA re-affirmed its commitment to cleanup fhe Ag Par

‘sbist nferestto ariend heAgrsement-and

entReleass; and Inderniiification Agresfiisiit Sxtends the tam
» 2004, The fiscal impact-of ie-Firat Amend '
I variables, nolablythe ability of the FRA fo tlean the site
Dr-5ite NoFuriher Action Lelferby DTS andihe. skt

Seltloment, Release, and

&

Cltyand Rehralso ertered

Cr-approvid byt Gity
‘oversightioremedials
8. Thefallure of FRAfo-

bargiof the Agteeniont.
e.proylsionis-ofthe

gt

Parkthrough.a:
endmary.

mes: Thepropbsad First

mentto the Setflement
Isan the Sitetaaleval

extentof off-
timately salmingting i the.
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o Seploiiew Agresatonr ® Page

Unler the anticipated seenario; FRA would comply withhe ferms of the Second Amendment fo The
Exehangs, Disposition and DeveloprentAgreemént fheluding remévad of TSOA raterial by-June
30, 2009; reteipt of DTSC certlfication of Phase 1 work by Seplember’a, 2009; and completior of
Phase 2work by June'30, 2012 lg aeyel saflsfastory to DTSG, Ifthisiosours Rohrwouldrelease
$1:8 million-from escrow o the City of Riverside upon issuafice of an On-5ite-No FurtherAction.

Letter. This funding woulld cover thie eslimated:§1,6 million doltars spentby e Oity from July 2603,

tu presenit-on-initial cléanup, site-chiaraclerization, nvestigation, DTSE oversight and refated

Ir famivs of off-site reimetliation, the beliét at this pulnitis.that minfrival clsaiiup wouldbis required by:
DTSG, if any, and the funding of up to 3,0millon coniribuiad equally by Rohr.and the Gity under
thetefiis. of e Ayreerent weuld Hiot e expenided, If Sit-sitdclean Up.6osts are hisher ihan $3.0
fillion, the off-site provision of the:Agresmentwolid termikiate and the ) y woulld ratdin the-ability
to make any claims regarding fulure costs for sft-site: remediation from responsible third partias.
Jhe-Agreemsnt alsq provides for.a $150,000 coriribution by Roki towaid thé purchass of a oint
Clty/Rohr. Pollution Legal Liablity (PLL) insurance: poliey for both on and oft-site mattera br 4
$160,000 contributiontoward the City's:purchase o ts:own PLL lisuranss:

Preparediby: Sigbhan Foster, Bublic Werks Diresicr
Certified asio . -
availabifity of flijds: Paul G, Sundegri, Assistant Glty Manager/CROMrexsifer-
Approved by: Belindas), Gratiam, AssistantiGlly Mariager

T for Bradiey.]. Hudsen, City Manager
Approved agto forns: Gregoty P. Pilamos, Gity Atlorney

Attachienis: o
1. Buminary-of Key Proyision§ . . ; ;
2. Elrstimendment fo the Sefllament; Release, and Indemnifisation Agreerent andihe.
First Améndiient to the:Onh-Site Esorow Agresiment with Roht Trie
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FIRST AMENDMENT AND. EXTENSION DF
SETTLEMENT, RELEASE, AND INDEMMIFICATION AGREEMENT

“This First Amendment and Exfénsion :::Fseﬁfe';, il R::icase, and Tndeminifiation
Agmemaaif‘ﬁmzndmmt Yisentered into on this ) ., 2009, by and among,
Rohg; lie, a Delatidre {“mpmaimn {‘*Rohr“), and the it}' ef ‘Rmstg:ﬁz, ﬁa!if@mi&(ihe“&t Y
The: City and Roht are soferred to ds M Pariies T Q_ﬂl?& iske this Ataendment o the
Senlemit, Release, and fndemuification: Agm;:mégt enitered-dnto by thie Parties on Kprit 11,
2006 {the “Agreement” -

RECITALS
A, ‘ThigPartlesentered Into the Agresment on.Aprif 11,2006,

B: The-Agicement providesfor s thrée yedriime peitod stanting April 11} 2005 1t the:
endiofWhichithe Op:Site eserow funds would: be disbuysed autohiatically:to: Rk

. Fhoihied j;’ggr'i!mtj{@criﬁﬂ.}f‘:’;l[féﬁ';l'fjﬁlﬁj)ﬁLﬁf};ﬁﬁ{)i
0. The: Agreement provides that the Parfies may agree:to extensionsuf the thete yedr.

tm‘tc pcrmd pmwdcd thitithe & s?xiensmﬁs arg’inWwriting sigaed by both Pﬁﬁfﬁs, angd
that the On-Site Esétow agféarant s diended in- wittingdteordingly,

1L, ‘TheParties wish to extendithe:three year perlod for an additional Tive, years;so fhal it
will énd o April 11,2074 aliowing additionaltife 1o sormediation-ofthe On-Slte,

F. The Agrezmentatsﬁ providesihatihe Padies shill-05e commercia Hy réasohiable
afforts to.abtain PLD tnsurance for theOnsSiteand the BIESite.

G Pollowlng €xécutivniol the AZreenant 15 2008; ke Parties mriituglly dgreed o defer
‘obtaining PLL Insarance; and have not yet tﬂ)iairisé stel msarshes,

. The Parties wish 16 amend the provision: relating 16 PLL Tnsurangc sk that. ﬂu:
Pari;es dre fiot regiiréd fo.oblaln Such PLL Intasiies, byt niuy Félet 16.H9:56,,

AGREEMENT

NOW, THEREEORE, for wood:andvalhable consideration, the receighnd ad&i;uaay uf”
which are Hereby ar,ﬂ-mr:n,v}a’.:igegjs the Parties: hereh;, agreeas follosvs:
1. Incgrporition of Recitald; The Panjesificoihnrateinto tis Ariendmint the recr!gis
setforth above a5 part dithe fonuy of the Agréement; “The seeitalirg “teslialy

pint

Wﬁhiﬂ 1he meahing’ of Byidence Code. 5152?“

2. Extension of Tine, All referoniés toa ihregycar petiotiinhi Agreementan
deemed to read and4o be referenicesto.an elithtiyeat perlod stazimg Aprl) 11,2008,

e

LA 53434)_&
CAG3-19]8.43
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3. Additional Five Years for Cleanap: Tn particular; bill notexelusively: the
:ei’srences 10 athree: yehr perzﬁd%mtamed in paragrapha 1.3 {39@;@:} 3. Paymint to
Cilys {?}mSim Remﬁdiaimﬁ) 334 (same}, aiid 25,2 (Sedtion 75, Modification and
Temﬁmaﬁeﬁ) are-deemed:to read and tobe réferenves 16:an clghi year period ending.
onApril 11,2014,

4. OnSite Téerow. The Parties : Agree 1o-amend:In-writhg thé On-8fe Esc?ﬁw
apraement et forth in E*;?n Dofitheoriginal Agreemeai such-that all references to
th thiee yéar period In Ahi ._ii}n-SrteI:samw agréement are deemed fo-read andto bu
feferentes o ancight year perlod éndhigon Aprjl 1, 2014,

5, PLLInsurance. Paragraph I1.Lisamended:foreads

“THe Paities, mayelectty ‘mvestigaleihe: Aviilability 8EPLL Insuringe forahi Qn
Bite and the Dff-Site, T the eveil they eledt1o do 5o, Rotr shall take the. I&aﬁ
nvest] gatmg the, ava:iabﬂit;,, terms an;f ncing of PLL] ngurance; The Gy shal
sooperatd by making availahl ments, répurisand other infgananaﬁ )
requgsted by PEL, Tngiranes camers T orderto.oblain guotes:of promivms fur
PLL Tnsurance: The:Clty shallnot fndepcnﬁentiy gortacta broker i nvestigate
PLL Insivrance; but shaﬂmrdmaze yeith Rolir snd this broker seleoted Eyﬂp}u

6. Savings: Ciavse. Allother prcv;sians f)f the, Agfeemmt rerain i full forge ant
effect EXpEpLEs modified: hereiti,. Capitalizéd tetns In this Amendment have the same
moanihasgiventthem initfi orfgini] Agresment,

7. Autharct} fo Fxecute, The Parties watrdnl 4iid represent that each:oFthe persons
exefuting this Amendinent on b{.haff ofg:legal entity (;) has-been authorized Yo-do so
byhe enmy wonvvhose bebal Fills Being signed, and: {11y hasthe:authatlty to Bind the
signatory’ Parge for whathey 16 ihie pariormancs of lis. ﬁi}hgdﬁﬂﬂs

under this Amendmentand iﬁcﬁgm&meai

IN'WITNESE WHEREOR this Aendient b begn éxceuted by the Parties onithe-diy
abd year indiated below,

7 TheLiiy:of Riverside
Datedy . . By .
PrintNamer
Title:.

B ST mm-_'iﬁam
Tile_ 2. f r;
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FIRST AMENDMENTTO ON-SITE ESCROW AGREEMENT

This Pirst Amiendmiont to-On-8it6 Esérow: ‘Agregment{the ¥ Amgngdment to Escraw
,Agrzemsm*’) Isentered fito as- ef‘/'%rzm 20,2009, biing ‘among Rohir; Tat.,.a Delaivare
corporation {*Rohr™), the {}‘113' of Riverside; California. (the‘“f;ifi , andd Chicago Title Com pany.
(“Eseraw Holder){collesiively, “fhie Partles™, This Amendriens to Bsoraw: Agreament is-nade.
165 6ixfond the On=Siig Pserow Agrégirenit e Apri 11,2006 (“Bscrow Agdrebnient”), rélated to
1he On-STie-Escrow deseribed therah i escrow actount 1ig, 5?0{}963? fora periodiof five years.

Tﬁaf?aﬁiés:agrcg-as follows:

L. Seetion 3.(b) ol the Eserow- Agreginung titled Owside Termin

tion Date t§-hereby
amendedari fﬁp!acad with the fhik)wmg provisioh:

fmmatmn Date, -Notwithistaniding Section 3(a) abovs, iflile
»Holder and Rolir the: Oi-Site No F Furitier-Altion
“Btter in e o ! Sezt!ement Agredmenit ofvor Before ihb date that {g:the
‘gigh lh‘(Sth) mverz,ar}f 43{‘ the Eﬁe ;i Which annjverﬁary I8 Ap 52014, thisii: ﬂus
Agteement shafl Terminate.and Bscrow'T dcr shall promptly reworn thie fiuids. opether aith ary
mtcrcsl cameif o1 th@ iunds f‘rcm theﬁn—; it Escrow-to Rohr, by wite-transfer-of federal funds
i i ated:biy. Rohr; Bscrow Holdér shall be.am pnwcrcﬂ 1o rely ondhis
Hap Hout: e ;stmctton auﬂmmzatmn Dr cunseni o ‘pithier Rohror the
Gﬁy and despﬁe unitateral {izrr:c%mns 1o:dhe. %mntraz;y from eiftier Roh'or the: ity; unless the.
Escigiv Holder receives awiitten: am;nﬁment toihis Agreementsigned b}’ both Rohrand the

------

ity extending the termination date, -

% AllGherprovisions GfiHe Hsertw Agreeient remaln il Tofes andaffect
-except-us modified above,

The:parties have exeguted this Agreement as-of /Vkere S£2009.

ESCROW HOLDER: ROHR:

~Chieago Titlé Lompany. '}'isihr, 3%1»3.,,

iy of Riversidet
Byf-ﬂ, st - =
(A

1Ay 53?6&3 3

oA, {334915 13
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